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P-ROGCGEEDI-NGS
9:28 a. m

CHAI RPERSON GRIFFI'S:  On the record. Good
norning, |adies and gentlenen. Il would like to call
to order the Special Public Meting of 14 January
2003. I think I wll save introductions and good
nornings to Staff and the Board wuntil our Public
Hearing is open so that we can nove right ahead into
our Public Meeting. Ms. Bailey, when you are ready,
we can assess the schedul e.

MS. BAILEY: M. Chairman, Menbers of the
Board, good norning.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

M5. BAI LEY: M. My is going to be
handling the neeting, M. Chairman, and | wll be
doi ng the heari ng.

CHAl RPERSON GRI FFI'S:  Very wel |.

MR MOY: Good norning, M. Chairnan,
Menbers of the Board. The first case this norning for
this Public Meeting is Application Nunber 16927 of The
Public WlIlfare Foundation and Manna |ncorporated,
pursuant to 11 DCWVR - -

CHAI RPERSON CGRI FFI S: ['"m sorry. Per haps
you don't need to read that entire piece if we'd have

some indication of what we are doing.
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4
MR MOY: Terrific. Yes, M. Chair, we

received notice fromthe Applicant of their request to
continue this neeting in order to allow themnnore time
to submt information requested by the Board fromits
| ast neeting on Decenber 10.

CHAI RPERSON Rl FFI S So they are
requesting a reschedule of the decision nmaking on
that. How did that request cone to the Board?

MR MIY: That came to the Board from the
Applicant by telephone, sir. In that telephone
conversation, they said that they would send a fax in

witing to that effect.

CHAl RPERSON @RI FFI S: Ckay. We'll | ook
for that then. As soon as it conmes in it will be put
into the record. Just for the renenbrance of the

Board, we had said that we would be flexible in terns

of when we decided. W were trying to expedite it for

their benefit, but | have no problem with putting it
off unless others have any objection. Not noti cing
any, | think we can do that. What dates do we have

avai | abl e?

MR MI: W're |ooking at the norning of
February 4, sir, to reschedule this case.

CHAlI RPERSON GRI FFI S: Sounds good to rme.

Are you guys doing anything on the fourth? Al right.
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V'l all nmeet here at 9:00. We will give indication
to the Applicant then that it's rescheduled for
February 4 and reiterate also what the Board was
| ooking for in terns of subm ssions. Correct?

MR MI: Yes, sir. Staff will take care
of that.

CHAlI RPERSON GRI FFI S: Very well. Thank
you.

MR MOY: The next case then is
Application Nunber 16920 of WIIliam Bass, pursuant to
11 DCWR 3104.1, for a special exception to establish
an art gallery, first floor and a portion of the
second floor, within an existing apartnent house under
section 361, in the DOUDR5-B District at premses
1629 21st Street, NNW That's in Square 93, Lot 122.

W have two prelimnary matters here, M.
Chairman. The first one is M. Sussman has submtted
a petition of opponents to the case application. That
is Exhibit 73 that was received by the Board on
Decenber 13, 2002. In M. Sussman's cover letter, he
explains that this petition was supposed to be
delivered to the Board at its hearing on Novenber 26,
2002, but was not delivered. So basically he's asking
for a waiver of the Board to allow the petition to be

entered into the record.
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6
CHAI RPERSON (Rl FFI S: What does that nean

"it wasn't delivered?" Did they not get it here or
did we not receive it?

MR MOY: I''m not clear. | just think
that it just wasn't submtted.

CHAl RPERSON GRI FFI'S:  Ckay.

MR MOY: Unless there's a further
explanation in Exhibit 23 that |I've mssed. Wile you
are deliberating on that --

CHAI RPERSON GRIFFI'S:  It's 73.

MR MOY: Yes, 73. Correct. Wil e you
are reading that, the second matter is a January 8,
2003 letter that you have in your case folder fromthe
Appl i cant under St ephen CGel I, t he attorney
representing which basically is his addition to
proposed draft, findings of fact, and concl usions of
| aw. Basically in his letter it states, although
Staff views it as an addendumto his proposed findings
of fact and where he stays, and I'll read for the
record his letter.

"The O fice of Planning dated January 3,
2003 provided the Board with a set of five conditions
which we had submtted to the office during our
di scussions. | note that we had neglected to include

the conditions regarding operations of the gallery and
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rules in our draft,

of | aw.

The purpose of

acknowl edge that if
we would be bound by
incorporated them in
agreenent . "

it cane to the office

been | at e.

CHAlI RPERSON (RI FFI S

waive in Exhibit

that correct?

MR MOY:

CHAlI RPERSON @RI FFI S:

security

findings of fact,

t he speci al

That's it.

Nunber

7

lighting, and tenant

and concl usi ons
letter

this is sinply to

exception is granted
t hose conditions since we had
our nei ghborhood cooperation
I only mention that because
in January 8 which would have
Ckay. So we need to

73 and Exhi bit Nunber 77. S

Yes, sir.

Board Menbers, any

di scussion on that? Is the party in this case
present? You are the Applicant. Are you not?

PARTI Cl PANT: (I naudi bl e.)

CHAI RPERSON  CGRI FFI S: The party in
opposi tion. | ndeed. You do not need to be on the
record. I will repeat what you gesture to ne. D d
you receive all of this information? Wre you served
t hi s?

PARTI Cl PANT: (I naudi bl e.)

CHAl RPERSON (RI FFI'S: Yes.

So you were in
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receipt of that. M. Cell, you are in receipt of al
the other information in the record at this point.

MR GELL: | believe so.

M5. BAI LEY: M. Cell, please cone to a
m cr ophone.

CHAI RPERSON CGRI FFI'S:  You' ve seen Exhibit
73, the petition.

MR CELL: I''m not sure. | don't know
anyt hing about a petition. | know that there was a
letter that M. Sussman had submitted wth sone
additional information that the Board had asked for.
But | don't know anything about a petition.

CHAlI RPERSON  QRI FFI S: Did you receive
Exhibit Nunber 76 which is the responsive argunent by
opponent s?

MR GELL: | did get that, vyes. By the
way, until the very last thing, the opponents had
never sent ne anyt hi ng.

CHAl RPERSON GRI FFI' S:  Ckay.

MR CGELL: I"ve had to find everything in
the record nyself.

CHAI RPERSON GRI FFI'S:  That's okay.

MR CELL: So I'ma little hazy on things.

CHAlI RPERSON GRI FFI S: That's all right.

Let ne get down to specifically what we need to figure
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out . That is in that Exhibit Nunmber 76 was attached,

and this is the heading on it, "a request to the Board
of Zoning Adjustnment to deny a special exception to
establish an art gallery at 1629 21st Street, N W"
Do you recogni ze that?

MR CELL: No. | have never seen that.

PARTI Cl PANT: (I naudi bl e.)

CHAl RPERSON  CGRI FFI S: The party in
opposition is asking what the date of it is. It's not
dat ed. I have a stanped "received" in the Ofice of

Zoni ng of Decenber 13.

MR CGELL: | had seen | think a couple of
subm ssions of petitions earlier that had been in the
file and | believe for some tine. | think they added
up to about 32 or 33, sonething like that.

CHAI RPERSON Rl FFI S: "Added up to 32 or
33" what ?

MR CELL: Different names. Sone of them
were repeated, but in terns of different nanmes, there
wer e about 33 nanes.

CHAI RPERSON  GRIFFI S: Thi s has 14
signatures on it.

MR CELL: If that was one of the ones
that was part of the 33, then perhaps | had seen it.

But not hi ng beyond t hat.
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CHAI RPERSON (Rl FFI S: Ckay. Vell, there

it is. Do you, M. Cell, find that this if waived in
woul d prejudi ce your case in any way?

MR CELL: Well, | think we've nade a very
strong point t hat the vast majority in the
nei ghbor hood have supported us.

CHAlI RPERSON GRI FFI S: Don't argue. What
I'"masking is if we accept --

MR CELL: Yes it would.

CHAI RPERSON CGRI FFI S: This would in fact
prejudice your case, and you need nore tine. e
should not decide this today, and 1'Il distribute
copi es of the petition to you

MR CELL: | think we would like to have a
deci sion today. Are you asking whether we're going to
oppose the subm ssi on?

CHAl RPERSON GRIFFI'S:  Right. Yes.

MR CELL: I don't think it's going to
make a whole lot of difference frankly.

CHAI RPERSON GRI FFI S: Ckay. I think that
answers ny question. Board Menbers, any discussion?
I would nove that we waive and receive Exhibit Nunber
77 and Exhibit Nunber 73 unless others have
difficulty. Let me just get a quick second on that

and we' || expedite this whol e thing.
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COW SSI ONER PARSONS: Second.

CHAlI RPERSON GRI FFI S: Thank you. Al in

favor.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: And opposed.

(No response.)

CHAI RPERSON GRI FFI S: Very well. Thank
you, M. Cell. M. My, anything else we need to

figure out before we junp right into this?
MR MOY: No. | think you are ready to
junp into this.

CHAI RPERSON GRI FFI'S:  Fabul ous. The gates

are open, folKks. This is an interesting case
obvi ousl y. It brought up a lot of l|arge issues,
general topics, and very specific topics. I would

i ke to have sone discussion then, a quick notion that
we woul d speak to so we can nove this on.

Let me just reiterate what | think are
sonme of the inportant points that would need to be
di scussed. Clearly an opposition to this was -- M.
Cell?

MR CELL: Excuse nme, M. Chairnan. e
have rethought our concern about the additional
petitions if they are late. | think we would oppose

them but | think we would like to have sone tine to
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submt sonething to put it on the record.
CHAI RPERSON GRI FFI S: What do you nean

"subm t sonet hi ng?"

MR SALTZBURG I"'m Stephen Saltzburg
representing the opponents. W will wthdraw that
exhibit. | believe it's 73.

CHAI RPERSON GRI FFI'S: Correct.

MR SALTZBURG Therefore, you have no
reason to put this over again.

CHAlI RPERSON GRI FFI S: Ckay. That bei ng
said, Board Menbers wll disregard the petition. e
can renove that fromthe file. Thank goodness none of
us read it yet. Then |I think we can resune in terns
of our deliberation on this and the decision making.
Again, | would just like to highlight some of the
headings that | think are inportant in order for us to
have substantive di scussion on this.

First of all, in opposition to this
application were the specific issues of increased
pedestrian traffic as a negative inpact or adversely
affecting t he use of nei ghbori ng properties.
Simlarly was vehicular traffic which attendant to
that of course is parking, both very inportant on
their own but clearly joined.

Events were another issue in opposition to
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this application. Events in terns of population of
people, tine, the noise, the trash, +the public
drinking and disorderliness. | think we can address
that. Then with the events also go the noise and the
i npact that the noise has on that.

The larger nore general | think issues
that were discussed in opposition to this application
was that of residential character and how this would
in fact erode the residential character along R Street
if not the inplication and the direct statenents were
made the entire neighborhood. Ofice of Planning
tal ked about a tipping point by which increased non-
residential uses would actually tip the neighborhood
over and becone entirely comerci al .

I think it also is clear that there are
folks that could be lined up in support, and there are
folks that could be lined up in opposition. W do
have ANC. VW do have the DuPont Circle Association
and the Ofice of Planning rendering their opinion not
supportive.

W have two Council Menber s. M.
Mendel son mai ntai ned his nonsupport of it. W had a
second letter from M. Evans that directly indicated
that we should take under our advisement and

del i beration those in support of this application as
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wel|l as those in opposition. Yes, M. Renshaw.

VI CE CHAI RPERSON RENSHAW  But he did not
pull his letter.

CHAl RPERSON GRIFFI'S:  No. Indeed not. He
stands on the record not supporting and wanting us to
| ook at those who support. | think in context
sonewhat in ternms of the regulations in the zoning and
the essential harnony we have this located to an
adj acent commercial corridor, a very successful one, a
very busy one, that's Connecticut Avenue.

There's an awful lot in the record talking
about the expansion. Starbuck's was brought up and
Tea-ism and sone of the other retail on Connecticut
Avenue which is clearly in a commercial zone and is a
matter of right and is not wunder this application.
There was an awful lot of discussion about the
Phillips and its expansion and its reduction of
residential units. But we also should take under note
that nuseuns are a matter of right in this.

Also we |look at specifically this gallery
on its own. Cdearly there's been offered conditions.
There are three parking spaces that have been
testified to that could be used for gallery patrons.
It is adjacent to the DuPont Crcle Metro. There was

testinony of the adjacent parking garages. | don't
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think any of us are fooled that DuPont Crcle is a
busy area with a lot of traffic, and parking is a
problemas it is in many nei ghbor hoods.

I think what is inportant for us to |ook
at is how this specific application for the addition
of a gallery would inpact that and whether it would in
fact tend to affect adversely the wuse of the
nei ghboring properties. There is and | think it's
inmportant to |look specifically at the fact that this
is a residential wunit building that is also being
mai nt ai ned as such.

The square footage is changing. It is
cited in the last subm ssion the exact square footage
that we're looking at. | think that's al so inportant
to deliberate upon. W have an over 5,600 square foot
structure. It's indicated in the submssion that
1,200 square feet of which would be used for the
Applicant's gallery. There is an existing gallery in
t hat area

So those are highlights. | think when we
| ook at character of the neighborhood it's also
inmportant, as the record shows, to ook at what is the
character of the neighborhood and to look at the
i mportance or non-inportance of the character of

galleries in the neighborhood and how that fits into
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the fabric. | may digress into ny opinion on this.
So with that, I'd open it up and have people start and
pick a topic. Qherwise, | will continue.

COW SSI ONER  PARSONS: Is there anything

left to say?

CHAI RPERSON GRIFFI'S:  There's a whole |ot
left to say. But nonetheless there it is. Anyone
el se? M. Parsons.

COW SSI ONER PARSONS: Wl |, |I'm not sure
I"'m going to address all of your points. There are
many.

CHAI RPERSON GRI FFI'S: No.

COW SSI ONER  PARSONS: Let ne first say
I"m not persuaded by any of the argunents that this
small 1,200 square foot addition to the nei ghborhood
would tip any balance which was of course the thrust
of the opposition' s case. It just seens to ne and
evidence was brought into the record that galleries
are in flux at all tines. They are closing and
openi ng. I'"'m not sure what that says about the
busi ness, but that's not our business either.

It was brought to our attention that five
gall eries have apparently closed here in the last ten
years and have been converted to residential. At the

same tine, this is a mxed use comunity. It has
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enbassi es and nuseuns and residents. After all, it is
R-5-B and that's why we're here.

On the specifics, | think that for this
particular gallery, the performance of the operation
of the gallery is probably what everyone would w sh
all galleries would be in their neighborhood. It's
not the kind of gallery that generates a lot of
traffic, pedestrian or vehicular, because of its type
of operation.

I'"'ma little confused by M. Cell's neno.
W'l get on with that Ilater. He's placed eight
conditions into his draft but apparently wants to add
nore. |'mnot sure what that neans.

It's obvious that we have a split
comunity. W have 65 residents that have signed an
agreenent saying it's okay and petitions comng in
continuously that says it's not okay. So | think nost
of the argunents that at |east |'ve heard persuaded ne
t hat we shoul d approve this application.

CHAI RPERSON Rl FFI S: Thank you, M.
Parsons. For clarity, and | know you understand that
the special exception if granted would not be tied
specific to this gallery. Al though it was inportant
to hear the function.

COW SSI ONER  PARSONS: Sur e. But the
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conditions that we place on it -- It is not every
gal lery.

CHAI RPERSON CGRI FFI S: | ndeed. Exactly.
The <conditions would mtigate the inpact of any
gallery that would go in there.

COW SSI ONER PARSONS: Correct.

CHAl RPERSON GRI FFI'S:  Good. O hers?

MEMBER ETHERLY: M. Chai r man, good
nmorning. Good norning to ny coll eagues. M apol ogi es
for running a little late today. At the risk of going
over prior comentary, |'Il associate nyself with the

remarks of ny coll eague M. Parsons.

You wll also recall that there was
testimony about the concern of traffic, bot h
pedestrian and otherw se. There was sone detail ed

reference to open houses and those types of practices
that oftentinmes galleries engage in. There was
concern about service, alcoholic beverages or other
itenms that m ght be served at those instances.

| didn't find that testinony of those
concerns to be overwhel mngly supported by the record
given the fairly directed nature oftentines in which
the advertising or notices about those types of events
are handled. So | wasn't too concerned that we'd see

a large ground swell of ©pedestrian traffic or
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otherwi se at these types of events or for that matter
the operation of the gallery in general. | just
wanted to be sure to note that particular concern

As M. Parsons referenced, there was
concern about inpact on the residential character of
the comunity. | believe it was noted in the draft,
conclusions, and findings submtted by the Applicant
that was referenced in the ANC presentation. | too
was not swayed by that argunent as well.

W are already | believe are in a zone
that permts office use. So we're looking at a m xed
use nei ghborhood at this particular juncture already.

| just don't see this particular operation tipping
t he bal ance as was alleged by the ANC towards changi ng
substantially that character. Thank you very much,
M. Chair.

CHAlI RPERSON GRI FFI S: Thank you. Ofice
use may be a little extrenme in terns of the R 5-B.
But | think what you neant is the higher intensity use
such as nuseuns.

MEMBER ETHERLY: That's correct, M.
Chairman. Thank you. | m sspoke.

CHAlI RPERSON GRI FFI'S:  Good.

VI CE CHAI RPERSON RENSHAW M. Chairman

and col |l eagues, | amon the opposite side of the fence
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because | was persuaded by the opposition or opponents
to the Applicant in a very well developed, well
witten commentary that it has provided the Board. |
see that the neighbors, the opponents are trying hard
to hold on to the residential side of their
nei ghbor hood.

Yes, it is mxed use, but it is changing.

Here is an Applicant making what | feel is a business
decision to locate in that particular building. It
changes the mx of the building and increases the
percentage of space allotted to commercial aspects.
It's a double decker business establishment now in
that building where you have an existing gallery in
t he basenent.

Now you have a perhaps benign but yet a
gallery open to the public on the first and part of
the second floor. One is going to feed off the other.

So hence a business decision that it was a good
|ocation and again close to the Phillips gallery.
That's where the traffic is going to cone from |
bel i eve nore than any ot her place.

I think that the neighbors are on point

when they talk about sone adverse effects. That is
the pedestrian traffic, the traffic in general. W're
tal king about limting perhaps the nunber of people
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into this gallery at 40 and yet there are only two
spaces out of three spaces that can be assignhed to
gal l ery use.

Therefore, they are going to have to rely
on fol ks using the Mtro. | don't think that sending
out a little notice with invitations of "parking is
[imted, please use the Metro" is going to do nuch to
peopl e. If they want to drive, they are going to
drive. They are going to first start with | ooking for
a place to park in the neighborhood and then perhaps
be forced to a parking garage. That's ny own cut on
it.

The opponents have tal ked about noise, the
First Friday events which are bothersome to these
fol ks. Here's one nore gallery in the neighborhood
who will be inviting in First Friday people. Wile it
sounds like a fun type of event it has, and there is
evidence in the case that these events get out of hand
with folks carrying cups from place to place, and
bottles on | awms, et cetera.

So | don't think it is, shall we say, as
neat for a part residential neighborhood to have yet
another gallery. There are 16 in the neighborhood.
That's a lot. They cone and go. That's the business.

But here is just one nore, the change of that
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building with two galleries, not one. I find that
this is tending toward tipping the bal ance.

CHAI RPERSON (Rl FFI S: Cood. Thank vyou
very much, Ms. Renshaw. | want to address quickly the
First Friday and the testinony that came in about the
dri nki ng. | would not and | don't think any Board
Menber would like to have our front lawns littered
with beer bottles and cups, et cetera, although it
happens i n ny nei ghbor hood.

But clearly it's not sonething we would
advocate for. The point 1 think that should be
addressed with that is open containers of alcohol in
public ways are not |egal. So there is a remedy for
that situation. | don't think that this Board no
matter what our action is advocates for that type of
activity. | think it's very inportant.

My understanding of First Fridays, and
frankly 1've never been, seens to be nore of a
sophisticated type of event. | think that if it isn't
happening ought to be brought back to that again.
It's a bit out of our jurisdiction, Al t hough the
event itself clearly we need to take into account in
terns of our deliberation.

One of the pieces that | had in terns of

talking to the Ofice of Planning report is | think a
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little background, in the record, and there's a |ot of
testinmony about Phillips, what happened with Phillips,
and how the neighborhood organized, and who was a
part, and who was opposed. | found that inportant but
not definitive in terns of the information given.
Meaning, it didn't sway ne one way or the other, but
it was interesting background.

Looking at the Ofice of Planning, there
seened to be a l|ot of contradiction in past
recomendations but nore inportantly in terns of how
they viewed this case. It seened to ne that they
could have taken an idea of looking at this as frankly
a very urban type nodel of sone of the older villages
or smaller city aspects we have on Connecticut Avenue
which of course is the comercial zoned area, retail
on the first floor and another use above that, naking
it a mxed use.

So we tal k about having density on top of
Metro and surrounding Metro with m xed use. Is this
not sonething of that nodel where we have a m xed use
interns of a gallery which is actually a | ower inpact
than a retail or a restaurant m ght be and residenti al
units on top of it?

In ternms of the tipping point, | think it

was very clear in the evidence on the record that in
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fact there's been an increase in residential units and

a decrease in galleries. | believe that was a
timeframe from 99 and 2000. | don't see how you nake
that case even with the Phillips taking over the

apartnent building, it was stated 13 or 15 units, when
we talk about the specific art galleries and the
nunber of units and the nunber of buildings that have
been convert ed.

The other piece to it is in terns of 361.5
where we talk about not adversely affect the present

character or future developnent of the surrounding

ar ea. First of all, | don't see if this is approved
t hat it would affect the devel oprent of the
surroundi ng area. What | would take from that, and

perhaps it's ny own interpretation, is the specific
building and how it would inpact the future use of
t hat bui |l di ng.

The testinmony on the record is that there
would be no nodifications that would render this
buil ding unable to return to full residential use. So
I think that in fact it does satisfy 316.5 in that
respect. M. Renshaw?

VI CE CHAI RPERSON RENSHAW Do you nean
361. 57?

CHAI RPERSON  GRI FFI S; Am | flipping
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nunber s agai n?
VI CE CHAI RPERSON RENSHAW  Yes you are.
CHAI RPERSON GRI FFI'S:  Thank you very nuch
It's 361.5.

VI CE CHAI RPERSON RENSHAW I n any case --

CHAI RPERSON Rl FFI S: VW'll blame it on
t he recorder when the transcripts cone out.

VI CE CHAI RPERSON RENSHAW Vel |, we can't
do that. W correct the record. It's 361.5.

CHAI RPERSON GRI FFI'S:  Good.

VI CE CHAlI RPERSON RENSHAW You cite the
regulation that it shall not adversely affect the
present character or future developnent of the
surroundi ng area. But what | see is that here is a
gallery placing itself in a building where there is
already a gallery. It is accelerating. It seens to

be that the <change in that building has been

accel er at ed. It is now nore comercial. It is not
over the 50 percent line in comercial, but it's
al nost there. |It's about 43 percent.

CHAlI RPERSON GRI FFI S: So your opinion is
that in fact just adding a gallery on the |evel above
changes the character of the nei ghborhood.

VI CE CHAI RPERSON RENSHAW It does in a

bui Il ding where there is already a gallery.
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CHAI RPERSON Rl FFI S: But how does that

change the character if there already is one?

VI CE CHAlI RPERSON RENSHAW  Therefore, you
are going to have nore intense use of that corner
bui | di ng because with events they are going to spin on
off the other. You are going to visit one gallery.
Those fol ks are not going to fade away down the bl ock,
around the corner, over to Connecticut Avenue. They
are going to visit the other gallery.

CHAl RPERSON GRIFFI'S:  Ri ght.

VI CE CHAlI RPERSON RENSHAW So they are
going to be spending nore tinme in that one | ocation.

CHAI RPERSON GRI FFI' S:  Ckay.

VI CE CHAI RPERSON RENSHAW | think that's
damagi ng.

CHAI RPERSON GRI FFI S: | appreciate that.
I think I fully understand your opinion. | think the

opposite opinion goes to the fact that nmaybe the
character of this neighborhood is not solely based but
is a large part based on the existence of galleries.
So looking at that, we need to factor in, and clearly
the Zoning Comm ssion in its action in nmaking this a
special exception did not say that the use was
precluded from this zoning but needed to be addressed

individually. That's exactly what we're doing.
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O hers? Any other topics that we need to
hit on that we have not addressed or perhaps to be
redundant on issues that we've already addressed?
Anything else? Then | would entertain action if Board
Menbers --

COW SSI ONER PARSONS: M. Chai rman?

CHAI RPERSON GRI FFI'S: Yes.

COW SSI ONER PARSONS: | was going to nove
t hat we approve this application W th t he
understanding we would talk about these conditions
t hat have been outlined.

CHAI RPERSON GRI FFI S: Very well. So you
nove approval with conditions.

MEMBER ETHERLY: Seconded, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Thank you very nuch

Let's go directly to the conditions.

COMM SSI ONER PARSONS: Vel |, t he
conditions specified in the Applicant's findings of
fact, conclusions of l|aw, and draft order are one
through eight. |I'm at sonmewhat of a di sadvantage, and
maybe you all are because he nentioned then in a
letter dated January 8 that there was sone exchange
with the Ofice of Planning.

I only have the second page of that

menorandum  That's probably ny fault. | have nunbers
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three, four, and five. One deals with security. I
see. Thank vyou. | don't know what happened to ny
first page. Anyway, it appears to ne that five, and |
shouldn't take them in reverse but | wll, is
redundant to nunber five that's already in the order.
That's why | was a little confused about M. Cell's
meno. | guess we're supposed to mx and match and add
and so forth.

CHAI RPERSON CRI FFI S: Your confusion is
comng from five conditions of OP and how they nesh
with the proposed conditions of the Applicant.

COW SSI ONER PARSONS:  Correct. Are these
OP's conditions or what? Wy don't you continue while
| read then®

CHAI RPERSON Rl FFI S: Ckay. | think we
should in fact look at the five conditions submtted
by the Ofice of Planning. They had indicated in sone
of their subm ssion and testinony that they had let's
say insecurities of how conditions mght in fact be
enforced. W have addressed that nunerous tines. To
be very clear and direct, we should not condition any
order of special exception if we have concerns that
they could not be neasured or in fact regulated and
enf or ced.

Wth that, | think it's probably nore

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29
hel pful to look at the Applicant's proposed eight

conditions knowing that we can | ook back for reference
on the Ofice of Planning' s. They seem to be fairly
closely aligned. Let's start with nunber one on the
Applicant's which is "All gallery events wll end at
9:00 p.m or earlier.™

MEMBER ETHERLY: M. Chair, just as a
matter of clarification, if I'"'mreading the Ofice of
Pl anning's Decenber 27 anendnent to its Cctober 21
suppl enental report, | believe what the Ofice of
Planning is referring to is docunentati on pursuant to
t he nei ghborhood cooperation agreenent. That was at
one point discussed between the Applicant and nenbers
of the comunity.

That agreenment was not ratified or agreed
to by any of the parties but was just used as a
di scussion point at one instance if |'m correct. I
believe the Ofice of Planning report in continuing
t he recommended denial of the application referenced a
nunber of those conditions from the nei ghborhood
cooperati on agreenent. But | agree with you that we
shoul d probably sinply look at, in addition to any
ot her conditions that nenbers mght conme up with, the
Applicant's subm ssion of those eight conditions as a

starting point.
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CHAl RPERSON GRI FFI'S:  Ri ght.

MEMBER ETHERLY: Just as a matter of
clarification.

CHAl RPERSON CGRIFFI'S:  Yes. | agree. |If |
stated that these were Ofice of Pl anni ng' s
recomendati ons or conditions, that would be an error.
So we have events. They are ending at 9:00. They
w | I not be catered.

VI CE CHAI RPERSON RENSHAW But obvi ously
t hey can serve food.

CHAI RPERSON  CGRI FFI S: Yes. That's an
excel lent point of clarification. Does that nean they
have a commercial kitchen in there and they are naking
all the food thenselves? Is there nore specific
| anguage that you want to determne that? Wat is the
adverse inpact with food? Cdearly | think when we are
| ooking at catering we are looking at vans and
increased traffic. That's what we're trying to
di m ni sh.

VI CE CHAI RPERSON RENSHAW  But even if you
have a party and you don't have a caterer there can be
deliveries to your place of business or residence
delivering supplies for a party or an event or an
opening such as tables and chairs and itens of food,

et cetera.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31
CHAl RPERSON GRI FFI'S:  Ckay. So?

VI CE CHAI RPERSON RENSHAW  So we have here
a statenent that none will be catered and food service
wi Il not be provided.

CHAI RPERSON CGRI FFI S: Ckay. M. Parsons,
I"'m going to be turning to you as you accept these
conditions to your notion. Food service, M. Renshaw,
speaks to nme of catering. Food service actually seens
to be a larger scale. It sounds nore |ike a cafeteria
setting up. So I"'mnot sure that's the |anguage you
are | ooking for.

VI CE CHAlI RPERSON RENSHAW O just food
wi |l not be served.

CHAl RPERSON GRI FFI'S:  (Ckay. M. Parsons?

COW SSI ONER  PARSONS: You nean if they
opened a can of nuts.

CHAl RPERSON GRIFFI'S: Right. Exactly.

VI CE CHAlI RPERSON RENSHAW Nuts would be
fine.

COMM SSI ONER PARSONS: Let's get the nenu.

CHAI RPERSON GRI FFI S: Ri ght. | think the
point is that we're not |ooking for food preparation
on site.

MEMBER ETHERLY: M/ inclination, M.

Chairman, is | think you see the difficulty wth
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delving so deeply into that particular condition. You
struggle with where do you draw the Iine. As M.
Parsons said is it a can of nuts that puts you over
t he edge so to speak.

As seconder of the notion, | think the
nost critical conponent of that first proposed
condition is the ending tine. | agree that we perhaps
want to be sensitive to the introduction of additional
vehicular traffic to the neighborhood and at the
particular address. So if we are noving towards sone
effort to address that concern, | would alnost be
inclined to perhaps include |anguage that speaks to a
cut off point at which tine deliveries cannot be made
as opposed to elimnating the catering and food
service all together

| think that's a little bit cleaner. Keep
in mnd, you still have vehicular traffic using that
street as well as other streets in efforts to avoid
all the traffic congestion on Connecticut Avenue.
Commercial traffic typically starts to wane at 6:00
p.m or 6:30. [|'d alnost be inclined to say could ny
col l eague Ms. Renshaw entertain a notion that perhaps
seeks to cut off deliveries of food service itens at
4:00 p.m or at 3:00 p.m as opposed to elimnation of

catering all together.
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VI CE CHAI RPERSON RENSHAW Vell, M.

Etherly, | certainly would not throw out the statenent
that has been developed by the Applicant that none
will be catered. | would recommend strongly that it
remain in the conditions. Wat | am trying to
mnimze s any additional contrer ci al vehi cul ar
traffic to this site.

Certainly we can carry a can of nuts
upstairs. But if you are developing a party for 40
people, then of course there would be additional
del i veri es. So I'm trying to cut down conmercial
del i veri es.

CHAI RPERSON GRI FFI S: Right. And I think
M. Etherly is in the right direction. | think we
ought to be clear. This establishnment is not selling
food but selling art. | would suggest that we | ook at
first of all part of the condition one as not all ow ng
or precluding any food preparation on site and that
any prepared food would be delivered w thin business
hours. W can establish that. Maybe we make it from
9:00 to 4:00. Does that nmake sense, M. Etherly?
Clearly we're going to get into the fact of is a
delivery of a can of peanuts catering.

VI CE CHAlI RPERSON RENSHAW But are you

then renoving the | anguage "none will be catered?" |
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amstating that it should remain in as stated.

CHAl RPERSON GRI FFI'S:  Ckay. |'ve offered
ny condition.

COW SSI ONER  PARSONS: I"m going to argue
the other way | guess. | think "none will be catered"
is literally unenforceable.

CHAl RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER PARSONS: Unl ess we're going
to have a new definition of the zoning regul ations as
to whether sonebody in a black tie serving wine is
actually a caterer or not. | think the determ nation
of hours is nore inportant. It was originally 11:00.

CHAl RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER  PARSONS: It's been pulled
back to 9:00.

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSI ONER PARSONS: The nost of fensi ve
aspect that was at |east represented to us of these
galleries was the serving of alcohol parading through
the streets and not catered deliveries to a gallery of
1,200 square feet. | can't inmagine a couple of trays
of vegetables from the Gant is going to trouble
peopl e. So I'd err on the side of not entering
sonmething else into this order that's unenforceabl e.

CHAlI RPERSON @RI FFI S: Ckay. So in your
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proposed conditions you're notion is "all gathering
events will end at 9:00 p.mor earlier.”

COW SSI ONER PARSONS: O earlier.

CHAI RPERSON GRI FFI'S:  Very wel | .

VI CE CHAlI RPERSON RENSHAW But the "none
will be catered" was offered by the Applicant.

CHAl RPERSON GRI FFI'S:  Ri ght.

VI CE CHAI RPERSON RENSHAW  And | feel that

COW SSI ONER  PARSONS: And | under st and

t hat .

VI CE CHAlI RPERSON RENSHAW  Even t hough you
state that it is unenforceable it is still a promse
of the Applicant that none will be catered. | believe

that it should remain in as a prom se.

CHAI RPERSON CGRI FFI S: Ckay. M. Parsons,
you are clear on Ms. Renshaw s opi ni on.

COMM SSI ONER PARSONS:  Yes.

CHAI RPERSON R FFI S And you're
mai nt ai ni ng your condition on your notion.

COMM SSI ONER PARSONS:  Yes.

CHAI RPERSON Rl FFI S: It will go or not
go. Second, "The alcohol will not be served at events
open to the public. Only beer and wine will be served

at invitation only events." M. Parsons, is that
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agr eeabl e?

COMM SSI ONER PARSONS:  Sure.

VI CE CHAI RPERSON RENSHAW  Beer and w ne
are al cohol

CHAl RPERSON GRI FFI'S:  Pardon ne?

VI CE CHAlI RPERSON RENSHAW Beer and wi ne
are al coholic beverages.

CHAI RPERSON GRIFFI'S:  That's very true but
I think the distinction here is that when they have
events open to the public they won't be serving
al cohol . Beer and wine wll be served at invitation
only events which is clearly not open to the public.

COW SSI ONER  PARSONS: | see her point.
Maybe this needs to be two conditions because they are
two separate thoughts.

MEMBER ETHERLY: Wthout parsing too
finely here, unless perhaps you insert the term
"general”™ in front of public just to further draw out
the distinction. | think the Chairman is heading in
the right direction in that the intent behind that
proposed condition is that events that are open during
the regular operational hours of the gallery if an
individual walks in off the street that individual
will not be able to access al coholic beverages. But

at invitation only events, beer and wi ne would then be
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served. Does the addition of the term "general™
per haps get at increased clarity there?

VI CE CHAI RPERSON RENSHAW |t does define
it a bit better. However, we hope that the Applicant
will nonitor the beer and the wne so that they don't
wal k out the door with bottles and cups.

CHAl RPERSON GRI FFI S: Yes. | ndeed. So
we'll insert "general" somewhere in there.

COW SSI ONER PARSONS:  All right.

CHAI RPERSON CGRI FFI S: "There wll be no
nore than ten gallery events per year which are open
to the general public. There will be no nore than
eight gallery events per year which are by invitation
only." That's nunber three and nunber four. There is
sone question about whether the ten gallery events
i ncluded the First Fridays.

VI CE CHAI RPERSON RENSHAW  So we're up to
18 events per year plus the First Friday events. So

that's the first Friday of the nonth. That's 12 First

Fridays and 18 events. So we're up to 30 events.
That's a |ot. Whien does the gallery open in the
nor ni ng?

COMM SSI ONER  PARSONS: Do you nean to
restrict that?

VI CE CHAlI RPERSON RENSHAW | just wanted
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to ask.

COW SSI ONER  PARSONS: No al cohol before
9:00 a. m

CHAl RPERSON GRI FFI S: M. Parsons, three
and four. Do you want to address then?

COW SSI ONER  PARSONS: ' m struggling.
The nei ghborhood cooperation agreenent. | think |
have an apple and an orange here. The only reference
| see to nunber of events seens to apply to public
events of which they commtted to 15 per year. |If you
have that agreenent, it's at the bottom of page one
under item nunber three. | just want to make sure
that we rely to sone degree on this agreenment wth
those who supported the application. | see no
reference to invited events.

VI CE CHAI RPERSON RENSHAW  So that stated
15 total

COW SSI ONER PARSONS:  Well, it says "when
the gallery participates in art walks or other joint
gall ery showi ngs or when it sponsors gallery openings

to which the general public invited, no alcohol wll

be served.” Then it goes on to say "these shall be
l[imted to 15 per vyear." | assunme that's First
Fri days.

VI CE CHAI RPERSON RENSHAW Those are
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gal l ery wal ks.
COW SSI ONER PARSONS:  Yes. So it doesn't
apply to this.

VI CE CHAlI RPERSON RENSHAW And here we

have 30.

MR CELL: M. Chairman, perhaps | could
clarify.

VI CE CHAI RPERSON RENSHAW  No.

CHAl RPERSON GRIFFI'S: | think we have what
we need. W have all the offerings from the issue
M. Cell, although it may save us tinme, we do hold

fairly strictly that in deliberation we don't hear any
of the Applicant or parties in opposition. The facts
of the matter. W know they may participate. | don't
think they are required to participate in the First
Fridays or the gallery walks. They probably nmay want
to or not want to.

I think the point is to look at it in
whol e and how many events do we think above which
woul d be inappropriate. That is that they would tend
to adversely affect the wuse of the neighboring
properties. So with that in mnd, | think we can pick
a nunber. If there will be no nore than ten gallery
events as offered by the Applicant and eight private,

we are at 18. The point is whether we |ook at
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including the First Fridays as events.

VI CE CHAI RPERSON RENSHAW Yes. And we
have again the 15.

CHAI RPERSON  GRI FFI S: M. Parsons, M.
Et herly.

MEMBER ETHERLY: | believe M. Parsons is
heading in the right direction once again with the
caution that the neighborhood cooperation agreenent
was not agreed to by anyone. So I want to be sure
that we are sensitive to that.

CHAl RPERSON GRI FFI'S:  Right. [|ndeed.

MEMBER ETHERLY: But if you look at the 15
per year, it appears that the provision was originally
drafted probably wth consideration of the First
Friday event in mnd. I1'mthinking that clearly we're
trying to strike a balance here while Dbeing
extraordinarily sensitive to concerns of the comunity
and residents, we don't also want to so handicap the
operation of the gallery that for all intensive
purposes it just happens to be a residential property
that has a few paintings hanging in it that could be
pur chased.

CHAI RPERSON Rl FFI S: How about this, M.
Etherly --

MEMBER ETHERLY: Wth that caution being
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said, I'lIl just finish ny thought, M. Chairman,

would be inclined to include the First Friday in those
nunbers. So in terns of the condition as drafted, you
are essentially looking at ten gallery events per year
whi ch are open to the general public.

If you are saying that there are 12 First
Fri days every year, it nmeans that there are two First
Fridays that would have to go by the wayside for this
particular gallery. Then you have eight gallery
events per year which would be by invitation only. So
in answer to your question, | would include the First

Fridays in that interpretation.

CHAl RPERSON GRIFFI'S: | see.
COW SSI ONER PARSONS: | agr ee.
CHAlI RPERSON GRI FFI S: I would agree also

except for the fact that you can have genera
openi ngs. | would submt that there would be 15
gall ery events per year which are open to the genera
publ i c. That would include anything open to the
general public. So it would include the First
Fri days. Then we would have the eight per year by
invitation only.

COMM SSI ONER  PARSONS: Now |'m going on
Ms. Renshaw s side of this. They proffered ten. Wy

shoul d we give them 15?
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CHAI RPERSON CGRI FFI S: Vel |, okay. There

it is then. Do you have it? "QGllery events will be
restricted to 40 guests.”

VI CE CHAI RPERSON RENSHAW At one tine or
total? |In other words, these events are going to have
the normal flow Are we going to say that they can
only send out invitations to 40 guests or accept 407
Are they going to accept 100 and no nore than 40 at
any one tine? | would suggest that they restrict it
to 40 who have sent their RS V.P. to the invitation
because then that way it's going to help reduce the
nunber of cars in the nei ghborhood which are already
going to --

CHAl RPERSON Rl FFI S: Because you've
included events with these gallery wal ks, how do we
enforce the fact if there are 50 people on a gallery

wal k? Then this would be a non-conpliance with that

condi ti on.

MEMBER ETHERLY: M. Chairman, | would be
inclined to keep the language as is. 1'Il note for ny
col | eagues consi deration of course that you still have

fire code provisions and other nmatters that would
govern appropriate occupancy |evels of the property.
COW SSI ONER PARSONS: | would leave it as

is. It shows intent but it's very difficult to
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enforce.

CHAI RPERSON  GRIFFI S: But i f it's
difficult to enforce, | would advise that we do not
add it or we change the |anguage in order to nake it
enf or ceabl e.

VI CE CHAlI RPERSON RENSHAW | think that
the private events by invitation only can be
control | ed.

CHAI RPERSON (Rl FFI S: Exactly. [ think
that is where you mght want to go to your | anguage.
That is you are looking at a total population for the
private events of no nore than 40.

VI CE CHAl RPERSON RENSHAW  Yes.

MEMBER ETHERLY: So perhaps gallery events
which are by invitation only wll be restricted to 40
guests.

CHAI RPERSON GRIFFI'S:  Right. | think that
makes a heck of a lot nore sense and has a lot nore
control over it. (6) "There wll be no banner or
signs.” That's fairly redundant if |'m not m staken.

V& have regulations that in fact deal with that.

VI CE CHAI RPERSON RENSHAW But it's good
to have.

CHAI RPERSON CGRI FFI S: M. Parsons, do you

want to keep it in?
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COW SSI ONER PARSONS:  Yes.

CHAlI RPERSON @RI FFI S: “"Invitation to the

gallery must contain information about Metro and

near by parking garages.” | think that's an excellent
condi ti on. "Two of the three parking spaces on the
premses will be mintained for use of clients or

guests of the gallery.” Any difficulty with that?

COW SSI ONER  PARSONS: I don't know the
di fference between a client or a guest. Wo cares?

CHAlI RPERSON CGRI FFI S: It's an interesting
point. | would inmagine a client is soneone picking up
a purchased piece of art. A guest is one that is
being enticed to pick up a piece of purchased art.
Any other conments or questions on this? W have a
not i on.

VI CE CHAI RPERSON RENSHAW M. Chairman
and M. Par sons, how about in this so-called
cooperation agreenent that the Applicant provided,
nunber four about "The security lighting wll be
sufficient to provide reasonable security but will be
directed away fromthe nei ghboring w ndows?"

CHAI RPERSON GRIFFIS: Also | think that is
regul at ed. The language of that 1is absolutely
undef i ned.

VI CE CHAI RPERSON RENSHAW And  nunber
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five, "The gallery wll seek no change in the parking
regul ati ons adjacent to the property or nearby."

CHAI RPERSON GRI FFI'S:  And we've run across
that. W can't condition that.

VI CE CHAI RPERSON RENSHAW  They put it in.

CHAI RPERSON GRI FFI S: | understand that.
Everyone makes m stakes. W have to be clear.

VI CE CHAI RPERSON RENSHAW  Listen, | don't
think that is a mstake at all. They proffered that
to the conmmunity and those --

CHAlI RPERSON GRI FFI S: Ri ght. But there's
a difference between a comunity agreenent. | think
that's appropriate in a conmunity agreenent. If this
Applicant and the property owner says we're not going
to go for anything else, that's a promse they can
make to the comunity. | think that's well said for
us to take under consideration, but we can't condition
t hat .

VI CE CHAl RPERSON RENSHAW VW have put
security lighting in many an order.

CHAI RPERSON GRI FFI'S: I ndeed we have.

VI CE CHAI RPERSON RENSHAW So | think it
shoul d be i ncl uded.

CHAIl RPERSON Rl FFI S: W have total

jurisdiction to do that. To indicate that we wll
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have security lighting that will adequately secure the
property doesn't make any sense.

VI CE CHAI RPERSON RENSHAW You could say
just lighting wll be --

CHAI RPERSON (Rl FFI S: That's fine. M.
Parsons, addition of exterior lighting. Were was the

security lighting going to be?

VI CE CHAlI RPERSON RENSHAW vell, it did
not state where it's going to be. But if you say
exterior lighting will be not directed, wll use |ow

glare lights, et cetera.

CHAI RPERSON Rl FFI S: And that woul d have
to happen whether we condition it or not. | think
that's appropriate. M/ concern is that | don't want
to require themto put security lighting and they end
up putting 1000 lunmen flood on the front of this
bui I di ng. I don't think the record really showed a
| ot of testinony about the concern of that.

['m not aware of where we need it, what
type of lighting we're going to need. That woul d be
inmportant for ne to condition it. | think on conmmobn
sense the property owner and the residential tenants
are going to want safe conditions both in the front
and in the rear of that. | think just as the property

owner in order to accommobdate the basic requirenments
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of those living and working in his building he would
provi de that. So unless M. Parsons and M. Etherly
feel differently and anend their notion to address a
condition on security lighting, | suggest that we nove
on.

COW SSI ONER PARSONS: | agr ee.

CHAlI RPERSON GRI FFI S: Ckay. Very well.
Final discussion on the notion with conditions. I
would ask for all those in favor of the notion with
conditions one through eight signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: Qpposed.

VI CE CHAI RPERSON RENSHAW  (pposed.

CHAl RPERSON @RI FFI S: Thank you, M.
Renshaw. Do we have a proxy or any absentee voting on
that, M. My?

MR MOY: Yes, sir. W have a proxy vote
from M. Zaidain. Hs vote is to approve the
application wth conditions as approved by the
majority of the Board Menbers present and voting.

CHAI RPERSON GRI FFI S: CGood. Thank you
very much. | think this is an excellent deliberation,
Board Menbers. I think that it goes w thout saying
and it was a very inportant substantive issue that we

| ooked at how to maintain this neighborhood and what
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is the character of this neighborhood and had to
assess whether this specific application would change,
woul d dramatically change, or would naintain. So |
appreci ate everyone's discussion on that. Wth that,
I can in fact adjourn.

MR MOY: Excuse nme, M. Chair.

CHAI RPERSON GRI FFI'S: Yes.

MR MOIY: The Staff would like to record
the vote as 4-1-0. Four in the affirmative as the
Chair, M. Parsons, M. Etherly and M. Zaidain as a
proxy. M. Renshaw is opposed. Thank you.

CHAI RPERSON (Rl FFI S: Very well. Thank
you all very nuch. This would then conclude the
Speci al Public Meeting of 14 January 2003.

(Wher eupon, the above-entitled nmatter

concluded at 10:29 a.m)
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